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and a subsequent accommodation indorser that the former is 
liable to the latter as an actual indorser for value. 20 

In the present case whether looked at from the majority or 
minority rule or under the Negotiable Instruments Law section 
68" which was not in effect at the time the note was made 
and which therefore does not control, evidence could be intro- 
duced to show the actual relation of the accommodation indors- 
ers. 22 The evidence here was sufficient to justify the finding 
of the court that the indorsement was joint and not successive. 
The facts of membership in the corporation, of the arrangement 
with the payee bank under which the notes were given, of the 
acceptance of the note only after the defendant's signature was 
indorsed thereon, together with the acceptance of the waiver, 
tend to show that the real intention of the parties was to be 
bound jointly and not successively. 

R. P. 

Corporations: Stockholders' Liability: Statute of Lim- 
itations. — The plaintiff in the case of Damiano v. Bunting 1 was 
injured through the negligence of the Birchfield Mining Company, 
a corporation, on May 13th, 1913. He obtained a judgment for 
damages against the corporation. On May 1st, 1916, the de- 
fendant's testator, the principal stockholder, died. The defend- 
ant qualified as executrix on May 17th, 1916. The plaintiff 
did not present his claim until February 27th, 1917. The claim 
being rejected, the plaintiff brought the present action. The 
court held that the plaintiff was barred by section 359 of the 
Code of Civil Procedure which reads as follows: "This title does 
not affect actions against directors or stockholders of a cor- 
poration, to recover a penalty or forfeiture imposed or to enforce 
a liability created by law; but such actions must be brought 
within three years after the discovery by the aggrieved party of 
the facts upon which the penalty or forfeiture attached, or the 
liability was created." 

According to the interpretation placed on this section, actions 
to enforce stockholders' liability must be brought within three 
years of the time the liability was created. 2 This differs from 
the usual statutes of limitations which provide that the time 



20 Leeke v. Hancock, supra, n. 19; Machado v. Fernandez (1887) 
74 Cal. 362, 16 Pac. 19; Consolidated Lumber Co. v. Fidelity & Deposit 
Company of Maryland (1911) 161 Cal. 397, 119 Pac. 500. 

J i California Civil Code § 3149 as enacted in 1917. 

"Trego v. Cunningham (1915) 267 111. 367, 108 N. E. 350, 10 Illi- 
nois Law Review 138. 

i (April 4, 1919) 28 Cal. App. Dec. 809. 

2 Johnson v. Hinkel (1915) 29 Cal. App. 78, 154 Pac. 487; 4 California 
Law Review, 246; Santa Rosa National Bank v. Barnett (1899) 125 Cal. 
407, 58 Pac. 85; L. R. A. 1917 E, 399, note. 
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shall run from the accrual of the cause of action. 8 The Cali- 
fornia provision and the interpretation placed upon it in the 
case of Hunt v. Ward 4 to the effect that a stockholder's liability 
for his proportionate share of the corporate indebtedness is a 
"liability created by law" within the meaning of section 359 of 
the Code of Civil Procedure, and an action to enforce such 
liability must be brought within three years after the liability 
was created, have repeatedly been assailed. The following crit- 
icism is taken from a note appearing in the American Law 
Review: 5 "The decision of the Supreme Court of California is 
nakedly to the effect that it is competent for the legislature 
to enact statutes of limitation which shall destroy debts before 
they mature. Such a statute would be clearly void, either in 
its operation to existing or to future contracts; and it would be 
void because it destroys the obligation of the contract which the 
parties have created for themselves 

"But the legislature of California have enacted no such 
statute. The decision is a stolid misinterpretation of the ordi- 
inary sense of the statute. The true reading is that such actions 
must be brought within three years after the discovery by the 
aggrieved party of the facts upon which .... the liability was 
created. The entire proviso was plainly intended as a qualifica- 
tion applicable to cases where the directors or stockholders are 
made liable by a statute for frauds upon creditors in wrecking 
and mismanaging the corporation, and it was intended to fix 
the limitation within which the aggrieved party, whether the 
corporation itself, or its receiver, or other legal representative, 
or a creditor must proceed after discovering the facts upon 
which the statute predicates the liability." 

The plaintiff in the present case attempted to depart from 
the strict application of section 359 and to come under the 
provision of section 353 of the Code of Civil Procedure allow- 
ing an extension of one year's time for the bringing of an action 
where the defendant had died. The court insisted that section 359 
would not allow such a construction. This decision is in keeping 
with a former case 6 where the plaintiff attempted to invoke the 
application of section 351 of the Code of Civil Procedure allow- 
ing an extension of time when the defendant is out of or departs 
from the state after the cause of action accrues. The stock- 
holder in that case was absent from the state but the court 
refused to interpret the statute so as to allow an extension of 
time and followed the construction placed on it by Hunt v. Ward. 

The present case is of interest not only upon the point of 
the survival of the stockholders' liability for torts of the cor- 

3 Royal Trust Co. v. MacBean (1914) 168 Cal. 642, 144 Pac. 139. 

* (1893) 99 Cal. 612, 34 Pac. 335, 37 Am. St. Rep. 87. 

» Volume 28, p. 908. 

«King v. Armstrong (1908) 9 Cal. App. 368, 99 Pac. 527. 
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poration 7 but also on the questions in administration and pro- 
cedure which arise in connection therewith. The statute of 
limitations which on account of the primary liability 8 of 
stockholders began to run from the time of the injury, had not 
run its full course when the stockholder died. Only twelve days 
remained before the statute would be an absolute bar. The code 
allows thirty days within which to petition for letters testa- 
mentary. 9 At least ten days notice must be given of the petition 
for probate. 10 So under the usual course of administration a 
plaintiff would be cut off at least a month before the statute of 
limitations had run its course. Under section 1299 of the Code 
of Civil Procedure the plaintiff as one interested in the estate 
could petition for probate of the will or ask that a special ad- 
ministrator be appointed. But section 1415 of the Code of Civil 
Procedure provides that a special administrator shall not in any 
case be liable to an action by any creditor on a claim against 
the decedent. It would seem to follow that no action could be 
brought against the special administrator and that the plaintiff's 
right would be cut off before the statute of limitations had 
become an absolute bar. 

The case exemplifies the harsh results which follow from the 
effects of the interpretation in Hunt v. Ward and which often 
render the constitutional provision as to stockholders' liability of 
no effect. 11 The courts have shown a marked disinclination to 
reconsider the question. 12 Their point of view is well shown 
in the following statement taken from the case of Gardiner v. 
Royer: 13 "It is a settled construction of our constitutional and 
statutory provisions on the subject, resulting in the conclusion 
that the statute is not in violation of the constitutional pro- 
vision, that has been accepted as satisfactory by the people of 
the state for a period of twenty years, no amendment of either 
having been made during that time. It goes without saying 
that upon such a question as this, it is in the highest degree 

'Lininger v. Botsford (1916) 32 Cal. App. 386, 163 Pac. 63, 5 Cali- 
fornia Law Review, 416. 

"Mokelumne Hill Canal Co. v. Woodbury (1859) 14 Cal. 265; David- 
son v. Rankin (1868) 34 Cal. 503; Young v. Rosenbaum (1870) 39 Cal. 
646; In re Putnam (1911) 193 Fed. 464; Buttner v. Adams (1916) 236 
Fed. 105 . 

» Cal. Code Civ. Proc. §§ 1298, 1301. 

10 Cal. Code Civ. Proc. § 1303. 

"Bank of San Luis Obispo v. Pacific Steamship Co. (1894) 103 Cal. 
594, 37 Pac. 499. Liability on a note is created on the date of the note. 
If the note is payable in four years, the statute cuts off the liability at 
the end of three years, which is before the right to sue has accrued. 
First National Bank of Redlands v. Consolidated Lumber Co. (1911) 16 
Cal. App. 267, 116 Pac. 680. "Liability does not depend for its existence 
upon the fact that it is immediately enforceable. It may exist without 
the right of immediate enforcement." 

"Wells v. Black (1897) 117 Cal. 157, 48 Pac. 1090, 59 Am. St. Rep. 
162, 37 L. R. A. 619; Gardiner v. Royer (1914) 167 Cal. 238, 139 Pac. 75. 

13 Supra, n. 12. 
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essential that there should be a well understood and thoroughly 
established rule, and it seems clear to us that the conclusion 
deliberately reached by this court on this question more than 
twenty years ago and uniformly adhered to ever since, should 

not be disturbed We do not desire to be understood 

as intimating that we believe the prior decisions to have been 
erroneous. We simply decline to consider anew the question 
presented, accepting the prior decisions as finally determining 
it." 

Is it not a curious commentary upon our legislative methods 
that the rule in Hunt v. Ward has not been changed by statute? 

R. P. 

Corporation Law: Stockholder's Liability Predicated 
Upon Ownership. — The question presented in Shean v. Cook 1 
is whether the fact that the name of a person appears on the 
books of a corporation as a stockholder makes him liable to 
creditors under our statutes. 2 As the case shows, the term 
"stockholder", as used in the Constitution, Article XII, section 3, 
must be construed in the light of the definition of stockholders 
contained in section 298 of the California Civil Code, which was 
in effect at the time said section 3 of the Constitution was 
adopted; "The owners of shares in a corporation which has a 
capital stock are called stockholders." Under the constitutional 
declaration of stockholders' liability carried into section 322 of 
the Civil Code, that liability is predicated upon ownership of 
the stock. 3 A reasonable interpretation of these statutes shows 
that "ownership" must be shown, and it follows that the stock 
books of a corporation are not conclusive of ownership of stock 
therein, 4 except in the case of banking corporations, in which 
they are made so by statute. 5 

The essential foundation of a creditor's right to recover in 
this class of action is the necessity of proving that the person 
sued is in fact a stockholder. Stockholders may become such 
either by original subscription, by direct purchase from the cor- 
poration, or by subsequent transfer from the original holders. 
The relation of a stockholder to a corporation is one of con- 
tract, either express or implied.® It exists only when a party 
has either expressly consented to become a stockholder, or his 
conduct is such that in law his consent will be implied. Nor 
does the entry of his name in the books as a stockholder pre- 
clude him from showing that in fact he was not such a stock- 

1 (Feb. 28, 1919) 57 Cal. Dec. 292, 179 Pac. 185. 

2 Cal. Constitution, Art. XII, § 3; Cal. Civ. Code, §§ 298, 322, 324. 
a Western Pac. Ry. Co. v. Godfrey (1913) 166 Cal. 346, 136 Pac. 284, 
Ann Cas. 1915 B, 825. 

* Welch v. Gillelen (1905) 147 Cal. 571, 82 Pac. 248. 

* Cal. Civ. Code, § 321. 

e Foote v. Anderson (1903) 123 Fed. 659, 661, 61 C. C. A. 5; Carey v. 



